Crimes / Who Are We Protecting: The Victim or the Victimizer? by Snodgrass, Jennifer L.
McGeorge Law Review
Volume 33 | Issue 2 Article 8
1-1-2001
Crimes / Who Are We Protecting: The Victim or
the Victimizer?
Jennifer L. Snodgrass
Follow this and additional works at: https://scholarlycommons.pacific.edu/mlr
Part of the Legislation Commons
This Greensheet is brought to you for free and open access by the Journals and Law Reviews at Scholarly Commons. It has been accepted for inclusion
in McGeorge Law Review by an authorized editor of Scholarly Commons. For more information, please contact mgibney@pacific.edu.
Recommended Citation
Jennifer L. Snodgrass, Crimes / Who Are We Protecting: The Victim or the Victimizer?, 33 McGeorge L. Rev. 249 (2002).
Available at: https://scholarlycommons.pacific.edu/mlr/vol33/iss2/8
Who Are We Protecting: The Victim or the Victimizer?
Jennifer L. Snodgrass
Code Sections Affected
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(amended).
AB 160 (Bates); 2001 STAT. Ch. 698.
I. HISTORY OF VIOLENCE
"A woman is beaten every 15 seconds."' In the United States, there are more
women who are victims of domestic violence than women who are injured car
accidents, muggings, or rapes.' The number of women who have been murdered
by their intimate partners exceeds the number of soldiers who died in the
Vietnam War.3 Furthermore, one in five of these victims of domestic violence
will be victimized again.4 Domestic violence is a social disease that transcends all
races, ages, and income levels.5 The most conservative estimate indicates that
two to four million women are battered each year.6 Twenty-two to thirty-five
percent of women visiting hospital emergency rooms are put there by an abusive
partner.
Once women enter the abusive cycle, they find it hard to leave.8 Battered
women seek medical attention more often after separating from their abuser than
while cohabiting.9 "Women who leave their batterers are at a [seventy-five
percent] greater risk of being killed by the batterer than those who stay."' In the
United States, fifty percent of all homeless women and children are on the streets
due to domestic violence." Unfortunately, battered women cannot just go to a
shelter to gain solace; there are nearly three times as many animal shelters as
1. Domestic Violence: The Facts, Myths, Facts, Stats at http://www.cybergrrl.com/views/dv/book
/myth.html [hereinafter Myths] (last visited July 26, 2001) (copy on file with the McGeorge Law Review).
2. Id.
3. National Organization of Women, Violence Against Women in the United States, at http://www.
now.org/issues/violence/stats.html [hereinafter NOW] (last visited July 26, 2001) (copy on file with the
McGeorge Law Review).
4. Myths, supra note 1.
5. Id.
6. NOW, supra note 3.
7. Myths, supra note 1.
8. Id.
9. Paladin Group, Domestic Violence Articles at http://www.silcom.com/-paladin/madv/stats2.html
[hereinafter Articles] (last visited July 26, 2001) (copy on file with the McGeorge Law Review).
10. Myths, supra note 1.
11. Id.
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there are shelters for battered women and children.12 Some victims of domestic
violence are even denied health insurance "because [insurance companies
consider this] a 'pre-existing condition.""' 3
Some battered women turn to the criminal justice system to alleviate their
abuse, but often they do not get the help they deserve. 4 In Santa Barbara alone,
police receive approximately 150 domestic violence calls each month. 5 Police
respond more quickly to crimes when the offender is a stranger to the victim than
when the victim knows the offender. 6 "FBI statistics indicate that fewer men are
charged with first- or second-degree murder for killing a woman they have
known than are women who kill a man they have known. Women convicted of
these killings are frequently sentenced to longer prison terms than are men."
'1
7
Women are sentenced to an average of fifteen years. 8 Only ten percent of all
family violence perpetrators are ever prosecuted." One-third of all the cases
which would normally be considered felonies are actually prosecuted as
misdemeanors.0 "One out of every four men will use violence against a partner at
some time in [a] relationship."'"
Chapter 698 seeks to alleviate some of these problems by allowing the
criminal justice system to take precedence over the civil system.22 This will lead
to more orders being enforced by police officers; therefore, these abused women
will be able to get away from their victimizers more often, or at least to have
some peace for a short time. 3
12. Id.
13. NOW, supra note 3.
14. See generally Articles, supra note 9 (explaining the inconsistencies in the law of domestic violence
versus other crimes).
15. Paladin Group, Domestic Violence FAQs at http://www.silcom.com/-paladinmadv/faq-dv.html (last
visited July 26, 2001) (copy on file with the McGeorge Law Review).
16. Articles, supra note 9.
17. Id.
18. Id.
19. Id.
20. Id.
21. Id.
22. CAL. FAM. CODE § 6383 (amended by Chapter 698).
23. See infra notes 113-18 and accompanying text (explaining the "loophole" in the existing law and
how Chapter 698 will eliminate this loophole).
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II. THE "JUSTICE" SYSTEM
A. Overview of Civil and Criminal Courts: Background of Domestic
Violence Law
Police have a difficult time dealing with domestic violence because of the
intimate relationship between the victim and the abuser.14 Most domestic violence
incidents occur in or near the victim's home." Forty-three percent of these
households contain children under the age of twelve.26 Only about half of all
victims of domestic violence report the violence to the police.27 Of the other half,
nineteen percent do not report a crime out of a fear of reprisal from the
victimizer.28
In order to protect victims of domestic violence, California may utilize both
civil and criminal systems. 9 Each system is unique, having different powers to
create protective orders, which, in turn, have different sanctions. °
B. The Civil System
California's civil system for protecting 'against domestic violence is largely
controlled by the family courts." The family court can order either an emergency
protective order or an ex parte order.1
2
A police officer on the scene of a domestic violence dispute can issue an
emergency protective order.33 If the officer has reasonable grounds to believe that
a person is in immediate danger of abuse, a child is in danger of immediate
abuse, or a child is in immediate danger of being abducted, the officer can issue
the emergency protective order.
34
Ex parte protective orders are issued by the court and fall into three
categories. 3' First, the court can "[enjoin] a party from molesting, attacking,
striking, stalking, threatening, sexually assaulting, battering, harassing,
24. U.S. Department of Justice, Office of Justice Programs, Intimate Partner Violence, available at
http://www.ojp.usdoj.gov:80/ovc/assistlnvaa2000/academyll9_DV.htm [hereinafter DOJI (last visited Aug.
27, 2001) (copy on file with the McGeorge Law Review).
25. Id.
26. Id.
27. Id.
28. Id.
29. See infra Part II.A.1-2 and accompanying text (explaining the differences between California's civil
and criminal systems when dealing with domestic violence).
30. Id.
31. See infra Part II.A.I and accompanying text (describing California's civil court system).
32. CAL. FAM. CODE §§ 6250-6257, 6320-6327 (West 1994 & Supp. 2002).
33. ld. § 6250.
34. Id.
35. See generally id. § 6320-6327 (outlining each type of ex parte order).
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telephoning, ... destroying personal property, contacting, either directly or
indirectly, by mail or otherwise, coming within a specified distance of, or
disturbing the peace of the other party ...,36 Second, the court can exclude a
party from the victim's dwelling, the family's dwelling, or the common dwelling
of the parties, regardless of who holds title to the property.3 Third, the family
court can order a party to stop other "specified behavior" that the court
determines is necessary to enforce the first two categories of orders." These
orders can last up to three years, and, if renewed, may become permanent.39
Besides protective orders, the family court also has the power to settle
matters involving temporary custody and visitation rights to the children of the
abuser and victim.40 In doing so, the court may order temporary use of the
property under the control of both parties, the payment of child support by the
father, the payment of restitution for loss of earnings, and out-of-pocket
expenses.4' The court can order the defendant to participate in counseling, not
only for batterer's treatment but also for substance abuse. 42 The court additionally
may award attorney's fees to the prevailing party.
43
The family court also has the power to punish a party for "[a] willful and
knowing violation of a protective order."44 Such a violation is a misdemeanor and
is punishable by a fine of no more than one thousand dollars, by imprisonment in
a county jail of no more than one year, or by both.45 If the violation results in a
physical injury, the violator may be fined no more than two thousand dollars and
must spend at least thirty days in jail but no more than one year.46
C. The Criminal System
The criminal court system in California treats domestic violence differently
than the civil system. Each law enforcement agency has written policies
36. Id. § 6320 (West Supp. 2002).
37. CAL. FAM. CODE § 6321(a) (West 1994).
38. Id. § 6322 (West 1994).
39. See id. § 6345 (West 1994 & Supp. 2002) (stating that orders can be renewed upon request of a party
without a showing of further abuse).
40. Id. § 6323 (West 1994 & Supp. 2002).
41. See id. § 6324 (West 1994 & Supp. 2002) (providing that the court may issue orders determining
use, possession, and control of real and personal property of the parties); id. § 6341 (allowing a court to order
payment from the father if the partiers are married and no other means of support exist); id. § 6342 (stating that
a court may order restitution for expenses incurred as a direct result of the abuse or as a result of an order that
was based on insufficient evidence).
42. CAL. FAM. CODE § 6343 (West 1994 & Supp. 2002).
43. Id. § 6344 (West 1994).
44. See id. § 6388 (West 1994) (indicating that a violation is a crime punishable under section 273.6 of
the Penal Code).
45. CAL. PENAL CODE § 273.6(a) (West 1999).
46. Id. § 273.6(b).
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regarding how officers are expected to respond to calls of domestic violence.47
Each of these policies indicate that domestic violence is criminal conduct and
"that a request for assistance in [this type of] situation ... is the same as any
other request for assistance where violence has occurred., 48 The same is true for
dispatchers', responses to domestic violence calls.49
One interesting aspect of criminal restraining orders is that the protective
order and its terms remain in effect-at all times.5° This means that, to modify the
order, the parties must request such a change from the court and the court must
grant the request.5' Another unique aspect of criminal restraining orders is that
they must be served upon the defendant, and if requested, police officers may
serve the defendant at the scene of the incident.52
The criminal court can issue various types of orders.53 For example, the court
may issue an order prohibiting the defendant from intimidating the victim to
prevent her from testifying against him.54 The court can also prohibit the
defendant from communicating with the victim and require that any limited
communication go through the victim's attorney." In addition, the court can
require that the local law enforcement agency protect the victim, at least for a
limited time. 6 When a crime of domestic violence57 is involved, the criminal
protective order will take "precedence over any other outstanding court order
against the defendant."58
The sanctions imposed by a criminal court differ from those imposed by a
civil court. A defendant who willfully inflicts an injury upon his spouse,
cohabitant, or the mother of his child, is guilty of a felony, and can be punished
by imprisonment of two to four years in state prison, or a fine of up to six
thousand'dollars, or by both.59 Further, if the defendant is convicted a second
time, within seven years of the first incident, he can be punished by
imprisonment of two to five years in the state prison, or by both imprisonment
47. See id. § 13701(a) (West 2000) (requiring all law enforcement agencies to develop and implement
policies by January 1, 1986).
48. Id.
49. Id. § 13702 (West 2000).
50. CAL. PENAL CODE § 13710(b) (West 2000).
51. Id.
52. Id. § 13710(c).
53. Id. § 136.2 (West 1999).
54. See id. § 136.2(a) (referring to section 6320 of the Family Code which provides specific types of
intimidation the court can enjoin).
55. CAL. PENAL CODE § 136.2(d) (West 1999).
56. Id. § 136.2(f).
57. See id. § 13700(b) (West 2000) (defining domestic violence as "abuse committed against an adult...
who is spouse, former spouse, cohabitant, former cohabitant, or person with whom the suspect has had a child
or having, or has had a dating or engagement relationship.").
58. Id. § 136.2(h)(2).
59. Id. § 273.5(a) (West 1999).
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and a fine of up to ten thousand dollars.' ° Another sanction that criminal courts
may impose is probation. If the defendant is convicted of domestic violence and
had a previous incident within the last seven years, his probation can be
conditioned on mandatory jail time, anywhere from fifteen to sixty days." Also,
instead of imposing a fine, the court could condition probation on the defendant
making contributions to a battered women's shelter, up to five thousand dollars,
62
or have the defendant reimburse the victim for the cost of counseling.
III. PROTECTIVE ORDERS: BACKGROUND TO CHAPTER 698
One traditional method of stopping domestic violence is to issue a protective
order.63 A court may issue a protective order upon a "good cause belief' that
harm to a victim will occur.64 The protective order may include a "no contact
order," which forbids the defendant from making contact with the victim or
witness, except through the victim's attorney. By 1996, each county in
California had developed a procedure for electronically transmitting data to the
Department of Justice.6M Law enforcement transmits data over the California Law
Enforcement Telecommunications System (CLETS).67 Under existing law, the
protective order must be entered into CLETS within one business day of the
issuance of the order.68
When multiple orders are issued by different courts, problems arise. Under
existing law, if two or more civil orders exist, law enforcement personnel should
enforce the order that was issued last.7° However, if multiple orders exist, both
civil and criminal, law enforcement personnel should enforce the order that was
issued last.7 The problem with this approach is that existing law can be read to
mean that in order to be enforced, criminal orders must be issued last, meaning
after any civil orders are issued. 2
60. CAL. PENAL CODE § 273.5(e).
61. Id. § 273.5(g)(l)-(2) (West Supp. 2002).
62. Id. § 273.5(h)(l)-(2) (West Supp. 2002).
63. See Comment, Developments in the Law-Legal Responses to Domestic Violence: II. Traditional
Mechanisms of Response to Domestic Violence, 106 HARV. L. REV. 1505, 1505-15 (1993) (explaining the
traditional mechanisms used to combat domestic violence).
64. CAL. PENAL CODE § 136.2 (West 1999).
65. Id. § 136.2(a).
66. CAL. FAM. CODE § 6380(a) (West Supp. 2001).
67. Id.
68. CAL. PENAL CODE § 136.2(g).
69. SENATE COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 160, at 7 (July 3, 2001)
(stating the opinion of the author of the bill).
70. CAL. FAM. CODE § 6383(h) (West Supp. 2002).
71. Id.
72. ASSEMBLY JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 160, at 3-4 (May 2, 2001);
ASSEMBLY COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 160, at 4 (May 7, 2001).
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For example, the family court could authorize the defendant to have
visitation with his children, who are also the children of the alleged victim.73
However, a year earlier, the criminal court may have ordered that there be no
contact by the alleged abuser with the victim through a protective order.74 These
two orders will conflict because the defendant would need to have contact with
the victim during the visitation.75
IV. CHAPTER 698
The purpose of Chapter 698 is to clarify which restraining or protective order
takes precedence over other civil brders, and to establish a protocol for the
correlation of multiple orders dealing with a single defendant. 6 Chapter 698
prioritizes civil and criminal protective orders." Under Chapter 698, if multiple
civil protective orders exist, the order issued last will be given precedence in
enforcement.7" If both civil and criminal orders exist, the most recently
pronounced criminal order will be given precedence at enforcement.79 Chapter
698 clarifies existing law - now criminal orders will always be given precedence,
thereby eliminating any confusion.'s Although other orders will still be
enforceable, police officers will enforce the criminal order before any other
order."
Recalling the example provided above, 2 Chapter 698 gives the criminal "no
contact" order precedence over the visitation order.83 Any order by the family
court, whether before or after the issuance of the criminal order, must be
consistent with the criminal order.84 This means that the visitation order by the
family court issued after the criminal order, which could take into account the
abuser's time served in jail and attendance in anger management classes, would
73. Memorandum from Tracey Jensen, Family Law Executive Committee, Family Law Section, State
Bar of California, to Larry Doyle, Chief Legislative Counsel, Family Law Section, State Bar of California 2
(Mar. 19, 2001) [hereinafter Jensen Memo] (copy on file with the McGeorge Law Review).
74. Id.
75. Id.
76. SENATE COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 160, at 2 (July 3,2001).
77. CAL. FAM. CODE § 6383(h) (amended by Chapter 698); CAL. PENAL CODE § 136.2(h) (amended by
Chapter 698).
78. CAL. FAM. CODE § 6383(h) (amended by Chapter 698).
79. Id.
80. SENATE COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 160, at 7 (July 3, 2001)
(stating the comments of the author of the bill).
81. Id. at3.
82. See supra notes 73-75 and accompanying text (providing an example about a father who receives
visitation rights, despite a protective order which does not allow contact between the victim and the father).
83. SENATE COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 160, at 3-4 (July 3,2001).
84. Id.
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not be enforced because the "no contact" criminal order takes precedence."'
Chapter 698 also establishes that the Judicial Council must create a protocol
by January 1, 20036 to allow the communication and sharing of information
between juvenile, civil, and criminal courts concerning cases involving the same
parties."7 The protocol will also allow orders by family and juvenile courts to
coexist with criminal orders, as long as the orders are consistent with the criminal
81
order.
Finally, Chapter 698 modifies how the Domestic Violence Restraining Order
System (DVROS) is used by law enforcement personnel. 9 If an order is
modified, extended, or terminated, it must be transmitted to the law enforcement
agency that entered the protective order into the DVROS. 90 These modifications,
extensions, or terminations will be listed 'on a form created by the Judicial
Council.9'
V. WHO ARE WE PROTECTING?
Although Chapter 698 is expected to elucidate the proper interpretations of
domestic violence orders, several possible issues remain. With the enactment of
Chapter 698, every criminal order concerning domestic violence takes
precedence over civil orders. 92 If a family or juvenile court judge issues a civil
order that gives more protection to the victim, that civil order will be superceded
by the criminal order.93 This means that the family court's order will not be
followed, and, thus, the court's power is diminished. 9'
Another problem arises because many victims do not participate in the
criminal system. 9 By not participating in the criminal system, the "remedy"
provided by the court may not actually correct the problem for a particular
victim. 96 Furthermore, the criminal courts usually do not include children of the
parties in protection orders. 97 Therefore, in order to protect her child, a victim
would have to go to the civil court to obtain a restraining order.98 However, such
85. Jensen Memo, supra note 72, at 2.
86. CAL. PENAL CODE § 136.2(i)-O) (amended by Chapter 698).
87. Id.; SENATE JUDICIARY COMMITTEE, COMMITrEE ANALYSIS OF AB 160, at 3 (July 17, 2001).
88. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OFAB 160, at 3 (July 17, 2001).
89. See CAL. FAM. CODE § 6380(a) (amended by Chapter 698) (stating that the protective orders that are
modified, extended or terminated must be communicated to law enforcement personnel).
90. Id.
91. Id. § 6380(f) (amended by Chapter 698).
92. Id. § 6383(h) (amended by Chapter 698).
93. ASSEMBLY JUDICIARY COMMITTEE, COMMITrEEANALYSIS OFAB 160, at 4 (May 2, 2001).
94. Id.
95. Jensen Memo, supra note 72, at 2.
96. Id.
97. Id.
98. Id.
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an order will not be enforced because the police officer will enforce the criminal
order first. 9 On the same note, if the criminal court does include the child in the
protective orders and the abuser seeks counseling or otherwise changes his ways,
the family court may allow visitation or custody for the abuser.'0° However, the
family court's visitation order would not be enforced because the criminal order
contradicts the civil order.'0 ' The parties would have to go back to the criminal
court in order to get the original criminal order changed.0 2
Giving precedence to the criminal order is not the only solution to the
problems posed by multiple domestic violence orders. A revolutionary new
program has been implemented in Quincy, Massachusetts.' 3 The Quincy District
Court Domestic Violence Program (Quincy Program) is based "on three
fundamental concepts: integration, communication, and prioritization of domestic
violence" cases.' 4 The Quincy Program offers clerks who help explain the
system to the victim and provide moral support when the victim is called into
court.' 5 This support "may explain why three times as many women return for
the ten-day restraining order hearing in Quincy than in other area courts. ' '
Judicial "fast-tracking" is the second part of the Quincy Program.' 7 Quincy's
courts hold multiple sessions per day and gives preference to domestic violence
cases. 10 Also, judges fast-track probation of abusers and have broad discretion on
sentencing abusers. °9
The Quincy Program is highly acclaimed for its handling of domestic
violence cases."' It ranked among the top fifteen national domestic violence
programs.." "A powerful indicator of the Quincy Program's success is that until
1993, no woman has been murdered in Quincy in a domestic violence dispute in
over eight years."' 2
California is relying on Chapter 698. The sponsor of the law believes that
Chapter 698 closes a "dangerous loophole.""' 3 Under the old system, in which
confusion reigned between civil and criminal orders, the victim's safety was in
99. Id.
100. Id.
101. Id.
102. Id.
103. See generally Elena Salzman, Note, The Quincy District Court Domestic Violence Prevention
Program: A Model Legal Framework for Domestic Violence Intervention, 74 B.U. L. REV. 329 (1994)
(explaining the structure of the Quincy Program and highlighting its successes and failures).
104. Id. at 338.
105. Id. at 340-41.
106. Id.
107. Id. at 342.
108. Id. at 342-43.
109. Id. at 343-44.
110. Id. at 334.
111. Id. at 334-35.
112. Id. at335.
113. ASSEMBLY JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 160, at 4 (May 2,2001).
2001 / Crimes
jeopardy because the defendant could more easily reestablish contact with her."4
The criminal order may have indicated that the defendant could not have any
contact with the victim; however, the civil order may have allowed "peaceful
contact."''" Although the criminal court would not allow contact, the defendant
could gain visitation or custody through the family court." 6 This discrepancy
allowed the offender to evade compliance with the criminal order and reestablish
contact with the victim."' Therefore, by allowing the criminal order to be given
precedence, even if the abuser has visitation, police officers will make sure that
the defendant does not contact the victim. "' Nevertheless, Chapter 698 will be
thoroughly scrutinized in the future, as more victims are victimized again, by the
system instead of the abuser.
VI. CONCLUSION
Chapter 698 attempts to make the enforcement of protective orders easier for
law enforcement. However, Chapter 698 creates an even bigger loophole for
defendants in domestic violence disputes. "' By specifying that criminal orders
will take precedence over civil orders, the victim is, in effect, precluded from
obtaining a restraining order that provides more protection than the criminal
order. ° The defendant may disregard a family court order, illegally contacting
the victim, so long as he doesn't circumvent the provisions of the operative
criminal order he will not be sanctioned. 2' Chapter 698 diminishes the family
court's power, impinging on its ability to construct creative punishments, while
deferring to the criminal courts less personalized justice. 2 2 Chapter 698 will not
only be ineffective for its purpose, it will stall any efforts to help victims. This
new law will be a hindrance to victims as they try, without much success, to stay
away from their victimizer.
114. Id.
115. Id.
116. Id.
117. Id.
118. Id.
119. Supra Part IV and accompanying text.
120. Supra Part IV and accompanying text.
121. Supra Part IV and accompanying text.
122. Supra Part II and accompanying text.
